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SHARED NEUTRALS MEDIATION BRINGS HARMONY AND SAVES RESOURCES

By Dennis E. Branson, Lieutenant, U.S. Coast Guard*

Abstract

Federal agencies operate in an environment of shrinking budgets, hiring freezes, and manpower reductions. The number of employees has been reduced without a corresponding reduction in the work required. These elements create an environment of tension and uncertainty, which often strains working relationships and adversely effects mission performance. The Shared Neutrals initiative, rooted in many Federal Executive Boards (FEBs) across the nation, is a leading governmental workplace dispute resolution resource.

Many federal agencies are widely pursing workforce-planning initiatives in the hope of finding an effective, near-term solution to the possible loss of expertise and corporate knowledge. This difficult situation has been years in the making, and now compounded by shrinking budgets, hiring freezes, and staff reductions: all of which are a prescription for strained relationships and adverse effects on mission performance.

Despite these obstacles, agency leaders will continue to be held accountable for the extent to which managers and employees work together to resolve problems and conflicts fairly and effectively. In recent years, many government agencies have utilized mediation—a popular form of Alternative Dispute Resolution (ADR) — to resolve workplace, labor/management & EEO disputes. Congress officially recognized ADR in passing the Alternative Dispute Resolution Act of 1990. The OPM Resource Guide states “that ADR can provide long term solutions to employee-employer conflicts through stakeholders' participation and buy-in.”

ADR and Mediation

The unique aspect of mediation (as opposed to other forms of ADR like arbitration) is that the resolution is not handed down by a third party (e.g., a judge or jury), but rather decided upon by the parties through the mediation process. Mediation has the potential to resolve disputes; especially when the root problem is found to be personality, ego and bad intent between entrenched parties. Consequently, mediation has proven to be one of the only methods able to overcome the barriers of human emotion. Many human relations experts and EEO specialists alike believe that mediation differs from adjudicative processes in that both the aggrieved (often times referred to as “complainant”) and the responding party can be made whole if the process is followed properly.

The desired objective in mediation is to resolve disputes at the earliest opportunity. The sooner problems are resolved through mediation (as opposed to formal investigations or adjudication), the greater the overall benefit to the workplace. Tangible benefits are a significant cost-avoidance realized by avoiding the costs associated with litigation and lost time on the job (see final section entitled “The Bottom Line”). Intangible benefits include:
preservation of professional relationships;

· Repaired communication;

· Reduced tensions in the workplace following the issue of conflict; and

· Hopefully, enhanced attention to mission performance.

It is important to note that an employee's right to pursue court (or other administrative remedy) is not affected by this process. If unresolved issues remain at the end of the mediation, the mediator and the complainant will state these issues in writing during the final mediation session, and the complainant may continue processing them through the formal complaint or other grievance process. Mediations ordered by EEOC Administrative Judges do not defer other processing of cases toward hearing dates.

Confidentiality and agency diversity are essential, yet it is the basic need for trust that is perhaps the most essential ingredient to protect the process. According to organizational development consultants Michelle and Dennis Reina:
"Higher trust levels within an organization increase creativity and critical thinking, necessary factors for flexible and adaptive work environments. When leaders create trusting working environments, people are safe to challenge the system and perform beyond expectations. Employees feel more freedom to express their creative ideas. They are more willing to take risks, admit mistakes, and learn from those mistakes."

Federal Executive Boards and Mediation
In concert with these dispute resolution efforts, many FEBs have created highly successful mediation programs by utilizing the services of employees, trained as neutral mediators, to resolve workplace disputes. Federal leaders in the field are lauding these cost-effective solutions as a way to address the “human capital" challenges facing government organizations.

In 1961, President Kennedy established the Federal Executive Board (FEB) system in order to improve coordination among Federal activities outside of Washington. (approximately 88 percent of all federal employees work outside of the Washington Beltway). There are 28 FEBs located in major centers of Federal activity and, at the time of this writing, approximately 21 sponsor mediation programs (or are in the process of starting one). FEBs operate under the direction of the U.S. Office of Personnel Management (OPM). Note: A full list of FEB web sites can be found at: http://www.feb.gov/index.htm.

The Shared Neutrals Concept

Although the Shared Neutrals (SN) Programs began in the early 1990’s in Dallas and Seattle, the Oklahoma FEB has experienced one of the most active programs (over 200 mediations cases completed) since it began in 1998. Under the direction of the Executive Director, Ms. LeAnn Jenkins, Oklahoma Shared Neutrals processes have been an example that many FEBs have modeled over the past few years.

The types of disputes handled through SN programs typically include: Equal Employment Opportunity (EEO) discrimination complaints, Unfair Labor Practices (ULP), Merit System Performance Board (MSPB) military civilian disputes, and contractual disagreements.
Although each program has its unique characteristics, some common elements are:

· Case Intake procedures through Committees and/or detailed staffers;

· Mediator training/certification through existing university or community legal resources;

· Program Evaluation & Measurement (customer surveys, etc.)

What Makes a Mediator?
In most programs, those chosen to serve as mediators receive professional training in conflict resolution. The Oklahoma FEB has fostered a cooperative partnership to conduct all basic mediator training through the Oklahoma State Supreme Court. In addition, the Department of Veterans Affairs (VA) Medical Center, Oklahoma City also provides training on the emotional impact of mediation and the Federal Aviation Administration (FAA) has prepared the mediator cadre to successfully incorporate attorneys in the mediation process. To date, over 100 mediators from 14 federal agencies, two state agencies, and one municipality have volunteered their skills in five geographic regions across the state. The Seattle FEB, an OPM award winner for their ADR program, certifies many of their mediators through the Washington Mediation Association (WMA).

Although selection processes differ across the FEB’s, most solicit candidates from federal (and in some cases State/local) government agencies to serve as mediators in a volunteer, collateral duty status. The Portland, Oregon FEB mediator list reflects representation of 27 agencies and is an impressive example of commitment to the Shared Neutrals concept.

Mediation candidates should possess strong listening, facilitative and communication skills. In some programs, the FEB requires a minimum commitment (typically one year) to serve in an “on-call” basis as a mediator. All participants have their time covered by the employing agency, which allows for virtually no cost to the taxpayer in resolving potentially costly disputes.

Shared Neutrals and the EEOC

The Equal Opportunity Commission (EEOC) plays a critical role (in both formal and informal matters) with the FEB SN programs. Recently, federal agencies involved in EEO disputes have been required to make available an ADR program during both the pre-complaint and the formal complaint processes, under EEO Commission Regulation 29CFR Part 1614. The Commission encourages agencies to use ADR as a valuable tool in resolving EEO disputes. Indeed, ADR is exceptionally effective in resolving most all types of workplace disputes including grievances and EEO complaints. In FY 1994, 84 percent of all EEO discrimination complaints that entered into an ADR process achieved a complete settlement; partial settlements pushed this amazing success rate to almost 90 percent with a 100 percent compliance rate.

The Oklahoma FEB pioneered its program in direct coordination with the Dallas District EEOC and the vigilant efforts of the Honorable David Rosenberg, an EEOC Administrative Judge. In the first year (1998) over 50 percent of the Oklahoma caseload originated from the Dallas EEOC.

Since that time, the EEOC has continued to assist Oklahoma mediators in providing insightful training on EEO processes and employment law.

Likewise, the Seattle EEOC recently decided to pilot the use of the Seattle FEB Alternate Dispute Resolution Consortium for cases at the hearing stage of the process. These cases have been in the pipeline for some time and are usually quite entrenched, making mediation a challenge. First results indicate that the pilot has been very successful. So far, the SFEB Consortium has been very effective in the convening of EEOC mediations (getting the parties to the table), as well as attaining the satisfaction of the parties and settlement of the disputes once the mediations took place.

“Sharing Among the Shared Neutrals”
The Oklahoma FEB has been a leader in sharing best practices with FEBs and Federal Executive Associations (FEAs) across the nation. The Oklahoma FEB strives to mirror the local community's spirit of helping others as evidenced in the wake of the Murrah Building bombing recovery in 1995.

This year, the Oklahoma Shared Neutrals and Los Angeles “SMART” Program Coordinators implemented a nationwide network of Mediation Coordinators referred to as the Shared Neutral Network (SNN). The vehicle for facilitating the SNN is a List Serve (simple broadcast e-mail system) developed by Mr. Don Yost, Executive Director of the Cincinnati Federal Executive Board. The vision for this forum is to provide ADR Coordinators, FEB Directors and Mediators across the country to come together and pool resources including valuable lessons learned, process improvements and program success.

The “Bottom Line”

The cost-effectiveness of the Oklahoma Shared Neutrals program is measured in cost savings derived from figures from the GSA Office of Equal Opportunity Report “The Cost Savings Associated with the Air Force ADR Program.” These figures (computed in 1996 dollars) measure the determinable costs by type of dispute at various stages in the EEO process. Using this study as a yardstick, the Oklahoma Shared Neutrals initiative has resolved disputes that averted $4.6 million in potential costs of formal litigation.

The Chicago FEB’s S.N.A.P. (Shared Neutrals ADR Program) has saved an estimated $250,000 in costs avoided during calendar year 2000. Chicago also hosted this year’s S.O.E.L.R. (Symposium on Employee & Labor Relations) 2001, a comprehensive conference sponsored by OPM, devoted to recent developments and emerging issues in employee relations, labor relations, dispute resolution, and partnership.

Success rates and the way measurement tools vary from one FEB to another, yet the common theme that emerges is that Shared Neutral Mediations are highly effective. In July 1999, the Seattle FEB ADR Consortium was selected by OPM Director and Attorney General for a national OPM Director's Award for Outstanding ADR Program. The SFEB Consortium has completed 24 cases and experienced a 77 percent Settlement rate for EEOC cases and 80 percent for Non-EEOC cases. Overall, most programs are realizing over 70 percent success rates for all [complete] or some [partial] resolution of the issues.

Beyond money and statistics, perhaps the area most difficult to measure is the qualitative effect on the workplace environment by resolving issues and working to enhance communication at the work site. A valuable intangible is what the customers, both the initiating and responding parties, get from the process. For example, in Seattle, mediation customers (both initiating and responding parties) have reported a “Process Satisfaction” rate of approximately 96 percent.

OPM feels that the Shared Neutrals initiative is one of the most value-added programs that the FEBs are engaged in. It is a great example of how the FEBs have taken a definitive leadership role in providing Alternative Dispute Resolution services to their local Federal communities.

SUMMARY

FEB-sponsored mediation efforts have been the breeding ground governmental efficiency and represent the purest form of intergovernmental partnership. Although more difficult to measure, the impact on the long-term work environment is evident in the increase in agencies responding to participate and the government’s adoption of the process.

Additional Resources:

The Oklahoma FEB has several interesting items on their web page, which is located at:
http://www.oklahoma.feb.gov/adr.html. Copies of the "Mediator Guidebook" covering the SN process, as well as forms are available for review and sharing.

The OPM "Alternative Dispute Resolution Resource Guide," located at http://www.opm.gov/er/adrguide/toc.htm. This comprehensive document provides an excellent overview of many federal government ADR efforts.
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*  Lieutenant Dennis E. Branson is an active duty U.S. Coast Guard Officer. He is serving in a collateral duty assignment as the Oklahoma Shared Neutrals Program Coordinator. Lieutenant Branson is a certified mediator and has conducted several workplace and community mediations over the past six years.
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